
RECE~VED
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

PEOPLEOF THE STATE OFILLINOIS, by LISA )
MADIGAN, AttorneyGeneralof theStateof Illinois, )

Complainant, )
) PCBNo. 04-138

V. ) (Enforcement— Water)

PINNACLE CORPORATIONd/b/a TO~ &
COUNTRYHOMES,

Respondent. )

NOTICE OF FILING

MichaelC. Partee BradleyP. Halloran
AssistantAttorneyGeneral HearingOfficer
Office oftheIllinois AttorneyGeneral Illinois Pollution ControlBoard
EnvironmentalBureau JamesR. ThompsonCenter
188 W. RandolphSt., 20th Floor 100W. RandolphSt.,Suite11-500
Chicago,Illinois 60604 Chicago,IL 60601

PLEASETAKE NOTICE thaton this 2nd dayof March,2004,wefiled with theClerk of
the Illinois Pollution Control Board at 100 W. RandolphSt., Suite 11-500,Chicago,fflinois,
Defendant’sAppearanceandMotion to DismissComplaint,copiesof whichareherebyserved
uponyou.

PINNACLE CORPORATIONd/b/a
TOWN & COUNTRYHOMES,

By:__________
OneofIts Attorneys

ThomasR. Burney
GlennC. Sechen
DanielC. Shapiro
SCHAIN, BURNEY, ROSS& CITRON, LTD.
222 NorthLaSalleStreet,Suite 1910
Chicago,IL 60601-1102
(312)332-0200

)

MAR — 2 2OO~i
STATE OF ILLINOIS

Pollution Control Board

)
)
)

TO

dcs/Pinnacle-TownCountry/NOF-PCB-4-138
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PEOPLEOF THE STATE OF ILLINOIS, by LISA )
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PINNACLE CORPORATIONd/b/a TOWN & )
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APPEARANCE

I hereby file my appearancein this proceeding,on behalf of

PinnacleCorporationd/b/a Town& CountryHomes.

By: 1’•

DanielC. Shapiro

GlennC. Sechen
DanielC. Shapiro
SCHAIN, BURNEY, ROSS& CITRON, LTD.
222 NorthLaSalleStreet,Suite1910
Chicago,IL 60601-1102
(312)332-0200

dcs/Pinnacle-TownCountry/Appearance
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MOTION TO DISMISS COMPLAINT

NOW COMES the Respondent,Pinnacle Corporationd/b/a Town &

CountryHomes(“Town & Country”), throughits attorneysSchain,Burney,Ross

& Citron,Ltd., andpursuantto Section103.204,of Title 35, SubtitleA, Chapter1

of the Illinois Administrative Code(the“Code”) and the Illinois Environmental

ProtectionAct, 415 ILCS 5/31(c)(1) (the “Act”), herebysubmits its motion to

dismissthePeople’scomplaintandin supportthereofstatesasfollows.

BACKGROUND

On or about February2, 2004, the Peopleof the State of Illinois, by Lisa

Madigari,Attorney Generalof theState of Illinois (“People”) filed a multi-count

complaint againstTown & Country regardingits constructionof a residential

developmentin Wauconda,Illinois. The complaint sets forth five countsand

seekscivil penaltiesfrom Town & Countryfor purportedviolationsof theAct.



DISCUSSION

In enforcementproceedings,a party is entitled to notice of the specific

violations chargedagainstit and the specific conductconstitutingan alleged

violation. Citizen’sUtilities v. Illinois Pollution ControlBoard,9 Ill. App. 3d 158,

289 N.E.2d 642 (2nd Dist. 1972). The Act specifically providesthat any person

who files a complaint must plead,with specificity, the mannerand extentof a

purportedviolation. ~, 415 ILCS 5/31(c)(4). Moreover,this Board’sprocedural

rules require that the complaint contain the dates,location, events, extent,

duration and strengthof dischargesor emissionsand consequencesthereof

which constitutea violation. See the Code,Chapter35, Section 103.204(6). A

complaint fails to meetthe pleadingrequirementsof the Act and this Board’s

procedural rules if it fails to plead dates,events,the natureand extent and

durationof the threatto the environment. City of DesPlainesv. Metropolitan

SanitaryDistrict of GreaterChicago,60 Ill. App. 3d 995, 377 N.E.2d114 (1978).

Moreover, allegationswhich do not plead facts but rather conclusionsare

insufficient to statea causeof actionfor which the Board may grant relief. ~.

~ Winrietkans’ Interestedin Protectingthe Environment(WIPE) v. The

Illinois Pollution Control Board,55 Ill. App. 3d 475, 370 N.E.2d 1176 (1977) (A

complaintin administrativeproceedingswhich is conclusorywill bedismissed).

In thecaseat hand,thePeople’scomplaintfails to satisfy therequirements

requiredunderthe Act andthisBoard’srulesaswell astheprinciplesarticulated

in City of Des Plaines~supra. For instance,while the complaint referencesa
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September24, 2002 date and generallyprovides a location of the project, it

nonethelessfails to articulate the nature, extent, duration and strength of

dischargesor omissionswhich Town& Countryallegedlycaused.

To illustrate the complaint’s inadequacies, reference is made to

paragraphs6 through 9 of Count I. The allegationsare absentof any facts

specifyingtheextent,duration,natureorstrengthof anypurporteddischargesor

emissionsby Town & Country. Forexample,paragraph6 of CountI alleges:

OnSeptember24, 2002, therewasapproximately400
acresof land disturbedby Respondent’sconstruction
activities, including a disturbedwetlandareaon the
westsideof thesite.

Theseallegationsare conclusory and merely suggestthat Town & Country

“disturbeda portionof awetlandand/orsomeportionof the400 acresof landat

issue.” Without describingthe location, events, extent or duration of any

purportedemissions,it is impossiblefor Town & Country to respondto these

allegations.

Paragraph7 of CountI of thecomplaintalleges:

On September24, 2002,therewasinadequateerosion
andsilt controlmeasuresof a largeportion of the site
from which stormwaterdischargedto theon-siteand
adjacentwetland areasand the nearbytributary of
Mutton Creek.

This paragraphof the complaintvaguelyreferences“inadequateerosionandsilt

control measures”and a dischargeof storm waterinto anunknownlocation of

wetlands again it doesnot appraiseTown & Country of the required facts
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constitutingan allegedviolation. In short, the allegationsfail to referencethe

extentor durationof anydischargesasarerequired.

Paragraph9 of the complaint states that Town & Country allegedly

pumpedstormwater from site basinsto adjacentwetlands. Casuallyomitted,

however,is thelocationof theallegeddischarge,thenatureof same,theextentof

dischargeand the consequences,if any, which occurred. Town & Country

simply is not reasonablyapprisedof the violations posedagainstit given the

complaint’stenuousandunspecifiedclaims.

In addition, paragraph9 incorrectly assumesthat the merepumpingof

stormwatercollectedin a catchbasinis a violation of thewaterquality standard

establishedby the State. This conclusoryandunsupportedallegationis further

reasonasto why thecomplaintshouldbestricken.

As additional examplesof the complaint’s defectivenature,referenceis

made to paragraphs19 — 24. First, these paragraphsare replete with legal

conclusions. Second,they fail to explainthat therewasonly a minimal level of

rainfall which occurredon September24, 2002. As such,no harm, if any, from

allegeddischargecould haveoccurred. Importantly, the State’scomplaint fails

to explain in the above paragraphswhether any claimed harm/damagewas

permanentor eventhenatureof allegeddamages.

Count II fares no better. Although the PeoplereferenceSection12(c) of

theAct for thepropositionthat thepartymaynot increasethequality of strength

of contaminantsinto thewaters,the Peopleagainfail to specificallyexplainhow
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or why thefailure to securea constructionpermitviolatedsaidsectionor caused

anyharmto thepropertyin thedevelopment.

The sameproblemevident in Count II existsin Count III. Specifically,

Count III is absentof any allegationdetailing the extent of the dischargeof a

contaminant,the locationof anypurporteddischargeandthe purportedfailure

to obtaina permit. Moreover,CountIII of thecomplaintfails to explainhowthe

allegedfailure to obtaina permit causedany damageor harm.

CountIV fails to identify, with specificity,themannerin which thefailure

to submitplanscausedor contributedto theviolationof the Act.

Lastly, Count V, like the prior counts, fails to articulate the location,

events,extent,duration or strengthof any purporteddischargesor emissions

andtheconsequencesof theallegedviolation asrequired.

The unequivocalnatureof the insufficienciesof the People’sComplaint

areobvious. Baseduponthe deficienciesin the complaintidentified above,the

complaint’s allegations of conclusions, the failure to provide the requisite

locations, nature, dates, extent, duration or strength of any discharges

constitutinga purportedviolation of theActviolatethis Board’srules.

For the reasonsset forth herein, Town & Country submits that the

People’sComplaintfails to satisfythestatutoryandadministrativeregulationsof

thisStateandshouldbedismissed.
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WHEREFORE, Respondent, Pinnacle Corporation d/b/a Town &

Country Homes, requeststhat this Board strike and dismiss Complainant’s

complaintandgrantit furtherrelief asthis Boarddeemsjustandequitable.

Dated: March 2, 2004 Respectfullysubmitted,

PINNACLE CORPORATIONd/b/a
TOWN & COUNTRYHOMES,

By:________________
OneofIts Attorneys

ThomasR. Bumey
GlennC..Sechen
DanielC. Shapiro
SCHAIN, BUIRNEY, ROSS& CITRON, LTD.
222NorthLaSalleStreet,Suite1910
Chicago,IL 60601-1102
(312)332-0200

dcs/Pinnacle-TownCountry/MotiontoDismiss
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RECE~VED

CLERK’S OFFICE

MAR - 2 2004

CERTIFICATE OF SERVICE STATE OF ILLINOIS
Pollution Control Board

I, DanielC. Shapiro,anattorney,certify thaton March2, 2004, I causedto beservedvia
messengerdelivery a true copy of the Notice of Filing and Defendant’s Appearance and
Motion to DismissComplaint,in properlyaddressed,postageprepaid,sealedenvelopesupon:

Michael C. Partee
AssistantAttorneyGeneral
Office of theIllinois AttorneyGeneral
EnvironmentalBureau
188W. RandolphSt., 20thFloor
Chicago,Illinois 60604

BradleyP. Halloran
HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100W. RandolphSt.,Suite11-500
Chicago,IL 60601

DanielC. Shapiro


